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QUESTION PRESENTED 

Whether a permanent civil service employee of the 
United States, having veterans preference, may be in¬ 
voluntarily retired from governmental service without a 
hearing and without knowing any of the evidence against 
him which was the basis of the finding of the Civil 
Service Commission that he should be involuntarily re¬ 
tired. 
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BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT. 

* • . ; • * 4 * 

Judgment in this case was entered on June 23, 1955 
(A. 13-14). Notice of Appeal was filed on July 18, 1955, 
and within sixty days from the date of the entry of the 
judgment Jurisdiction of this appeal is granted under 
Title 28, Section 1291 of the United States Code. • 


STATUTES AND REGULATIONS 

• * • * 

.. : - ; * v- ’< ; •*., 

“Sec. 863. Discharge, suspension, etc., only for 
cause; reason in writing; advance notice; personal ap¬ 
pearance; findings and recommendations. No perma¬ 
nent or indefinite preference eligible, who has com¬ 
pleted a probationary or trial period employed in the 
civil service, or in any establishment, agency, bureau, 
administration, project, or department, hereinbefore 
referred to shall be discharged, suspended for more 
than thirty days, furloughed without pay, reduced in 
rank or compensation, or debarred for future ap- 
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pointment except for such cause as will promote the 
efficiency of the service and for reasons given in 
writing, and the person whose discharge, suspension 
for more than thirty days, furlough without pay or 
reduction in rank or compensation is sought shall 
have at least thirty days’ advance written notice (ex¬ 
cept where there is reasonable cause to believe the 
employee to be guilty of a crime for which a sen¬ 
tence of imprisonment can be imposed), stating any 
and all reasons, specifically and in detail, for any 
such proposed action; such preference eligible shall 
be allowed a reasonable time for answering the same 
personally and in writing, and for furnishing affidav¬ 
its in support of such answer, and shall have the 
right to appeal to the Civil Service Commission from 
an adverse decision of the administrative officer so 
acting, such appeal to be made in writing within a 
reasonable length of time after the date of receipt of 
notice of such adverse decision; Provided , That such 
preference eligible shall have the right to make a per¬ 
sonal appearance, or an appearance through a desig¬ 
nated representative, in accordance with such rea¬ 
sonable rules and regulations as may be issued by 
the Civil Service Commission; after investigation 
and consideration of the evidence submitted, the Civil 
Service Commission shall submit its findings and 
recommendations to the proper administrative officer 
and shall send copies of same to the appellant or to 
his designated representative, and it shall .be manda¬ 
tory for such administrative officer to take such cor¬ 
rective action as the Commission may declare any 
such preference eligible who may have been dismissed 
or furloughed without pay to be eligible for the provi¬ 
sions of section 864 of this title. (June 27, 1944, ch. 
287, Sec. 14, 58 Stat. 390, amended Aug. 4, 1947, c. 
447, 61 Stat. 723.)” 

5U. S. C. 863. 

“Sec. 652. Removal without pay from classified civil 
service—Only for cause; notice; copy of charges; 
time to answer; examination; record; persons ex¬ 
empt. 

(a) No person in the classified civil service of the 
United States shall be removed or suspended without 
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pay therefrom except for such cause as will promote 
the efficiency of snch service and for reasons given in 
writing. Any person whose removal or suspension 
without pay is sought shall (1) have notice of the 
same and of any charges preferred against him; (2) 
be furnished with a copy of such charges; (3) be 
allowed a reasonable time for filing a written answer 
to such charges, with affidavits; and (4) be furnished 
at the earliest practicable date with a written deci¬ 
sion on such answer. No examination of witnesses 
nor any trial or hearing shall be required except in 
the discretion of the officer or employee directing the 
removal or suspension without pay. Copies of the 
charges, the notice of hearing, the answer, the rea¬ 
sons for removal or suspension without pay, and the 
order of removal or suspension without pay shall be 
made a part of the records, of the proper department 
or agency, as shall also the reasons for reduction in 
grade or compensation; and copies of the same shall 
be furnished, upon request, to the person effected and 
to the Civil Service Commission. This subsection 
shall apply to a person within the purview of section 
863 of this title, only if he so elects.” 

(As amended June 10, 1948, c. 447, 62 Stat 354) 

UNITED STATES CIVIL SERVICE COMMISSION 

Retirement Division ;; ' 
Washington 25, D. C. 

j Rules Governing Appeals 

Rule 1. An appeal may be taken to the Board of Ap¬ 
peals and Review, Civil Service Commission^ from the 
final action or order of the Retirement Division affecting 
the rights or interest of any person or of the United 
Stales under the civil-service retirement law, except as 
provided in rule 11, below. 

Rule 2. Appeals must be filed by a claimant or a duly 
accredited representative, but no appeal shall lie to the 

Commission’s Board of Appeals and Review until action 

' <■* * * 
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has been completed by the Retirement Division. An ap¬ 
peal taken in behalf of a claimant by or through a repre¬ 
sentative who is not recognized by the Commission, or 
whose recognition has been canceled, shall not be enter¬ 
tained. 

Rule 3. (a) Except as hereinafter ordered, the time 
for filing an appeal shall be not later than six months 
from the date of mailing notice of the final action or 
order of which complaint is made, 

(b) In applications for disability retirement made by a 
department or establishment of the Government the time 
for filing an appeal shall be not later than 30 days from 
date of receipt of notice of final action or order. 

(c) In cases of disability annuitants who are found 
upon medical examination to have recovered, the time 
allowed for filing an appeal shall be no later than 90 days 
from the date of final notice of proposed discontinuance of 
annuity. 

(d) In simultaneously contested claims, where one is 
allowed and one rejected, the time allowed for the filing 
of an appeal shall be not later than 60 days from the date 
of receipt of notice of the Commission’s action by the 
claimant to whom the action is adverse. Upon the filing 
of an appeal all parties, other than the appellant, whose 
interests may be adversely affected by the decision shall 
be notified by registered letter of the filing of the appeal 
and of the substance thereof and allowed 30 days from 
the date of the receipt of such notice within which to file 
brief or argument in answer thereto before the papers are 
forwarded to the Board of Appeals and Review. The re¬ 
turn of a registered letter unclaimed, containing notice, 
addressed to the last known post-office address, shall con¬ 
stitute sufficient evidence of notice. 

Rule 4. Each appeal shall show the name and post- 
office address of appellant, his retirement claim number, 
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the date and substance of the action from which the ap¬ 
peal is taken, and full reasons for the appeal. 

Rule 5. No appeal will be entertained that is not in 
conformity with rules 2 to 5, inclusive. In cases where 
new and material evidence has been added to the record 
after appeal has been filed with the Board of Appeals 
and Review, the entire record shall be returned to the Re¬ 
tirement Division with an expression of the Board’s opin¬ 
ion as to the action which should be taken. The case shall 
then be further considered by the Retirement Division 
and if the final action proposed by that Division is at 
variance with the opinion of the Board of Appeals and 
Review the case shall be forwarded to the Commissioners 
for decision. 

Rule 6. Whenever the Board of Appeals and Review 
deems it necessary or desirable to secure additional in¬ 
formation or documentary evidence with respect to a 
pending appeal, the Board may, in its discretion, forward 
the file in the case to the Retirement Division with a 
statement concerning the character of the information or 
evidence desired, and that Division shall, upon request of 
the Board, take the necessary action to obtain such infor¬ 
mation or evidence. Upon receipt of the information or 
evidence, it shall be returned to the Board of Appeals 
and Review and the procedure prescribed in rule 5 shall 
thereafter be followed. 

Rule 7. Appeals shall be docketed in the order of their 
receipt by the Board of Appeals and Review and so far 
as practicable shall be considered in the same order. 

Rule 8. In proceedings before the Commission in 
which it shall be decided that a party has no right to ap¬ 
peal or that said appeal may not be entertained under the 
provisions of these rules, such party may appeal to the 
Commissioners for an order directing the Retirement Di¬ 
vision to forward the record to the Board of Appeals and 
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Review. Such application shall be in writing and shall 
fully and specifically set forth the grounds upon which 
the request is based. If upon consideration the applica¬ 
tion is granted, jurisdiction shall vest in the Board of 
Appeals and Review to dispose properly of the case. 

Rule 9. The mandate of the decision by the Board of 
Appeals and Review shall be carried into effect within 
60 days from the date of the receipt of notice of the deci¬ 
sion by the Retirement Division (except as provided in 
rule 10), unless the decision shall sooner be recalled. A 
proper explanation of the decision rendered shall be 
mailed to the appellant and/or his duly authorized rep¬ 
resentative by the Board of Appeals and Review. 

Rule 10. In any case involving conflicting claims of 
two or more parties wherein, under rule 3, the time al¬ 
lowed for appeal is limited to 60 days, there shall be a 
stay of execution of the decision of the Board of Appeals 
and Review until the expiration of the period of 30 days 
within which a motion for reconsideration may be filed. 

Rule 11. No appeal will be considered by the Civil 
Service Commission to review the decisions of the Secre¬ 
tary of the Interior prior to July 21, 1930, or of the Ad¬ 
ministrator of Veterans’ Affairs prior to September 1, 
1934, on civil-service retirement cases except where upon 
the basis of newly discovered material evidence, the case 
has been reconsidered by the Retirement Division. In the 
latter event, the rules set forth above shall apply. 

Rule 12. When appeals require the preparation of for¬ 
mal opinions for submission to the Commission, or the 
opinions contemplate reversal of the original actions, such 
opinions shall be forwarded by the Board of Appeals and 
Review through the Chief of the Retirement Division and 
the Executive Director and Chief Examiner to the Com¬ 
mission. 
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STATEMENT OF POINTS ON APPEAL 

1. That the District Court erred in rendering judg¬ 
ment in favor of the defendants and against the plaintiff. 

2. That the appellant, a permanent civil service em¬ 
ployee with veteran’s preference in the employment of 
the United States, could not be involuntarily retired from 
his governmental position without having knowledge of 
the medical and lay evidence upon which his requested 
involuntary retirement was predicated or considered by 
the United States Civil Service Commission, and that he 
was entitled to a fair hearing at which he might submit 
evidence to rebut any evidence in support of the request 
for his involuntary retirement, and that he was entitled 
to know the evidence against him in order to properly 
present his defense to the request for his involuntary re¬ 
tirement. 

3. That the appellant, a permanent civil service em¬ 
ployee, with veteran’s preference could not be legally in¬ 
voluntarily retired without a fair hearing and without 
charges being filed against him as required by Section 
14 of the Veterans Preference Act of June 27, 1944 (5 
U.S.C. 863) or Title 5 Section 652 of the U. S. Code. 

4. That the appellant’s involuntary retirement from 
his governmental position with the United States could 
not be predicated upon secret and undisclosed evidence 
of which he had no knowledge, and which the United 
States Civil Service Commission had refused to disclose 
to him. 

5. That the involuntary retirement of the appellant 
from his position as a permanent civil service employee 
and a veteran preference eligible was void and of no 
legal effect because the same was effected by procedural 
defects in denying him a fair and open hearing by the 
United States Civil Service Commission. 

6. For other errors which may be apparent of record. 


t 



8 


STATEMENT OF THE CASE 

The appellant brought this suit against the Secretary 
of Defense, Secretary of the Army, and the members of 
the Civil Service Commission praying for a preliminary 
mandatory injunction to restore him to his govern¬ 
mental position from which he had been wrongfully 
discharged and asking for a permanent injunction and 
a declaratory judgment fixing and determining the Ap¬ 
pellant’s rights as a veteran preference eligible in gov¬ 
ernmental employment and for such other and further 
relief that to the court may appear to be equitable and 
just (A. 7-12). 

The facts in this case are undisputed. The Appellant 
served in the United States Army from March 17, 1943 
until his honorable discharge on June 23, 1945. He en¬ 
tered the employment of the United States as a civilian 
employee at the Brooklyn Army Base on December 31, 
1948, and on December 31, 1949 he acquired a stat us of 
a permanent civil service employee. On August 20, 1950 
"iT5"was promoted to a Records Administration Clerk and 
was again promoted on April 29, 1951 to a Traffic Clerk, 
GS-4. On December 9, 1951 he was reassigned to a Time¬ 
keeper (Contract Labor), and on February 28, 1954 his 
job position was classified as Time and Activity Clerk 
(Contract Services), and he continued in this job posi¬ 
tion until he was relieved of his duties on April 9, 
1954 (A. 9). 

^ On May 7, 1954 he received a notice that it was deter¬ 
mined he was not fit for duty and there was enclosed 
with the notice form 2801 application for retirement for 
his completion and signature, and he was requested to 
complete the form so he might be retired from govern¬ 
mental service (A. 9). 

Upon receipt of the notice, referred to above, the Ap¬ 
pellant did not comply with the request to execute the 
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form for his retirement from governmental service nor 
did he ever execute any form for retirement from govern¬ 
mental service or in any way request retirement from 
employment of the United States. 

Despite the fact that the Appellant did not sign any 
request for retirement, the officials where he was em¬ 
ployed requested the Civil Service Commission to retire 
him from governmental service upon the grounds that 
he was totally disabled for useful and efficient service 
in his position and grade and should be retired on an¬ 
nuity. (A. 9-10) 

At the request of the superiors of the Appellant, the 
Civil Service Commission acted upon their application 
to retire the Appellant from government service, and he 
was retired upon an alleged finding of one Jack Gold¬ 
berg, Chief of Claims Section, Retirement Division, U. S. 
Civil Service Commission rendered on June 8, 1954. 
(A. 10). The Appellant immediately appealed the de¬ 
cision of the saiq Go l dberg to the Board" Of 'Appeals an d 
Rqvj ew of the XT. ..gL_Civil Service, Conn mssion a nd "bn 
August 17, 1954, through his counsel, demanded that 
he be given an opportunity to examine any medical evi¬ 
dence in his file before the said Board of Appeals and 
Review and to examine other evidence contained in his 
file. Appellant was given no opp ortunity to guy 

of the evidence -im the file which was the basis of the 
decision for his retirement, and he war r pfnsod * Tur¬ 
ing he fore all of the boards of the Civil Service Com¬ 
mission. The decision to retire him was ba sed upon 
evidence rtf whieh W t—1 1 n k i in -i r hnwlAri<r A rir>T- 

no opportunity to refute. Upon this basis the Appellant 
alleged that the action of the Civil Service Commission 
was arbitrary, capricious and clearly contrary to law 
(A. 10), and he further alleged that all the proceedings 
of the Civil Service Commission relating to his alleged 
retirement were void and of no legal effect (A. 10). 
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Appellant is a veteran preference eligible as that term 
is defined under Section 2 of the Veterans Preference 
•Act of June 27, 1944 (5 USC 851). 

He contended in his complaint that among other things 
he was entitled to the benefit of Section 14 of the said 
Act (5 USC 863) which provides that a veteran prefer¬ 
ence eligible cannot be separated from his governmental 
position except in accordance with the provisions of that 
section. The Appellant was never served with any state¬ 
ment either by the officials of the Department of the 
Army or the officials of the U. S. Civil Service Com¬ 
mission showing cause for his retirement for disability. 
At the time he was retired from governmental service, 
he was 31 years of age, and claimed that he was phys¬ 
ically and mentally qualified to perform each and every 
duty imposed upon him as a Time and Activity Clerk 
(Contract Services). (A. 11) 

Appellant has exhausted all administrative rights of 
appeal that he has through the U. S. Civil Service Com¬ 
mission, and he alleged in the complaint that unless the 
court grants the relief prayed for he would be without 
relief and that he had no speedy adequate remedy at 
law. 

This case came on for hearing before the Honorable 
District Judge McGuire, and since the facts were undis¬ 
puted, oral stipulation was entered into which appears in 
the joint appendix. (A. 2-6) The facts alleged by the 
Appellant in the complaint are admitted. It was spe¬ 
cifically admitted that the Appellant had no hearing, 
that he did not know the evidence, medical or otherwise, 
that was considered by the board who involuntarily re¬ 
tired him, and that he could not refute the evidence of 
record because he did not know what the evidence was. 
Court below however held that the Appellant had no 
rights, that he could be involuntarily retired on secret 
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evidence, that he was not entitled to a hearing, and that 
the decision of the retirement officials was final and con¬ 
clusive and could not be reviewed by the conrts. Court 
further held that Section 14 of the Veterans Preference 
Act (5 USC 863) had no application in the Appellant’s 
case. (A. 13) 

SUMMARY OF THE ARGUMENT 

The Appellant will argue that he could not be involun¬ 
tarily retired from governmental service without a hear¬ 
ing and without knowing the evidence against him which 
was the basis of the decision for his involuntary retire¬ 
ment That he was entitled to know all of the evidence 
against him prior to the time that the decision was made 
by the Civil Service Commission that he should be in¬ 
voluntarily retired from governmental service. That he 
was entitled to a fair and open hearing and to be fully 
apprised of the reasons for requesting his involuntary 
retirement. Only in this manner could he have properly 
presented his evidence showing that he was fit both 
mentally and physically to peform the duties of the job 
position which he held at the time his involuntary - re¬ 
tirement was requested. 

The appellant will further argue that his involuntary 
retirement is embraced within the purview of Section 
14 of the Veterans Preference Act (5 USC 863) in that 
his involuntary retirement was tantamount to being dis¬ 
charged from his government position; or being reduced 
in grade. 


ARGUMENT AND BRIEF 

The assignments of error will be collectively consid¬ 
ered. The sole question involved on this appeal is 
whether a permanent civil service employee of the United 


12 


States with veteran’s preference may be involuntarily re¬ 
tired without a hearing, without knowing the evidence 
upon which the decision is predicated, in fact, the right 
to examine such evidence, and the right to a hearing 
being denied. No case of greater importance was ever 
presented in behalf of a governmental employee, for if 
the Civil Service Commission can involuntarily retire a 
governmental employee in the manner in which this ap¬ 
pellant was involuntarily retired, then no employee of 
the government of the United States is safe from re¬ 
moval from the active rolls of the government. 

The appellant, a young man in good mental and 
physical condition, was notified that he was to be in¬ 
voluntarily retired. He was ordered to report to the 
Public Health Doctor for an examination. He refused 
to sign a request for retirement. Based upon secret 
evidence in his file and based upon a medical examina¬ 
tion which likewise was secret and undisclosed to him, 
he was involuntarily retired. No more arbitrary or ca¬ 
pricious action on the part of governmental officials could 
be imagined. 

In order to exhaust administrative remedies, the ap¬ 
pellant appealed from the decision of the Chief of the 
Retirement Division to the Board of Appeals & Review 
of the Civil Service Commission. He demanded that he 
be given the right to examine the medical and lay evi¬ 
dence against him so that he could properly rebut such 
evidence of record. This was refused to him. Based 
upon the secret evidence in the file of which the appellant 
had no knowledge, the decision to involuntarily retire 
him was affirmed. Therefore this action was instituted. 

The appellant had printed in this brief (B. 3-6), the 
rules governing appeals from the order of the Retire¬ 
ment Division. Such an appeal therefore lies. How could 
this appellant properly prepare any appeal if he did not 
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know the evidence against him, and the basis npon which 
his involuntary retirement was requested. 

The very fact that an appeal lies to the Board of 
Appeals & Be view of the Civil Service Commission of 
itself must contemplate that the appellant had a record 
upon which to appeal If not, it would be like appeal¬ 
ing to this Court from an adverse judgment where the 
evidence had been taken in secret and unknown to the 
appellant, yet he had to base his appeal on this secret 
and undisclosed evidence. I doubt if anyone could 
create a more ridiculous legal situation and yet that is 
actually the position in which this appellant found him¬ 
self after it was first determined that he should be in¬ 
voluntarily retired. 

The fact that an appeal is allowed indicated that the 
appellant was entitled to a hearing, and to know the evi¬ 
dence against him. 

The appellant’s position in this case is somewhat simi¬ 
lar to the facts in the case of Joint Anti-Fascist Refugee 
Committee v. McGrath in which this organization and 
two other organizations sought a declaratory judgment 
against the Attorney General of the United States for 
injunctive relief because they had been placed on the 
so-called subversive list without an opportunity to be 
heard. The U. S. District Court for the District of Co¬ 
lumbia dismissed the bill of complaint, and upon appeal 
this Court affirmed that judgment Upon application for 
certiorari to the United States Supreme Court which was 
granted, the judgment of this court was reversed (341 
U.S. 123, 95 L.Ed. 817). The Supreme Court held that 
the organization in question could not be declared as 
subversive and placed on the list of the Attorney General 
without a hearing. Three of the Justices of the Supreme 
Court dissented. 

If an organization which upon investigation is found 
by the Attorney General of the United States to be sub- 



versive is entitled to a hearing which is not specifically 
provided by the statutes, it would seem that a young 
patriotic American who served with honor and distinc¬ 
tion his country in time of war should certainly be 
accorded the same right. 

This Court by a divided vote sustained the Loyalty 
Board in the case of Bailey v. Richardson, 88 TJ.S. App. 
D.C. 248, 182 F.2d 46, but the decision of this Court was 
affirmed only by a divided 4 to 4 vote of the United 
States Supreme Court, 341 U.S. 918, 95 L.Ed. 1352. 

The rule appears to be firmly established that the 
right to a hearing embraces the right to know the claim 
of the opposite party. 

42 Am. Juris, page 483, par. 139, and cases cited. 

If the appellant has the right to a hearing, the case 
of Morgan v. United States, 304 U.S. 1, 82 L.Ed. 1129 is 
in point. In that case, the Supreme Court held that gen¬ 
erally a party to administrative hearing is entitled to 
know the witnesses and the evidence against him. There 
is no hearing when a party cannot know what evidence 
is offered or considered and is not given an opportunity 
to test, explain or refute the same. 

Certainly the appellant in this case was given no 
opportunity to test, explain or refute any evidence of 
record because he did not have the slightest knowledge 
of the evidence against him. If the case of Morgan v. 
United States, supra, is still good law, it would appear 
to be in order for this Court to reverse the judgment 
entered against this appellant 

The appellees may rely upon the decision of the United 
States Supreme Court in the case of United States ex 
rel Knauff v. Shaughnessy, 338 U.S. 537, 94 L.Ed. 317, 
where the petitioner sought relief from an order of the 
Director of Immigration and Naturalization excluding 
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her entering the United States. „ She was denied a hear¬ 
ing, and the evidence was undisclosed to her. The Su¬ 
preme Court held she was not entitled to a hearing, and 
that under the regulations the basis of the confidential 
information could not be disclosed. It is interesting to 
note that this decision was reached by less than a major¬ 
ity of the Court Two Justices, Douglas and Clark not 
participating, and three Justices dissenting. These three 
Justices, Black, Frankfurter, and Jackson dissented in 
a well written opinion on the grounds that Congress 
never authorized a finding of serious misconduct against 
a wife of an American Citizen without notice of charges, 
evidence of guilt, and a chance to meet the charge. 

While there was no express language stating that Con¬ 
gress has authorized such a hearing we are not con¬ 
fronted with that situation in this case. 

This appellant was amply protected against discharge 
from his employment, or reduction in grade, under 
Section 14 of the Veterans Preference Act (5 U.S.C. 863) 
(B. 1-2.) 

Involuntary retirement is in fact a discharge from 
government employment This action discharges him 
from his active employment, and is as much a discharge 
as if he had been separated from the service. There is 
also authority to the effect that retirement from govern¬ 
mental service does not take a civil employee out of the 
classified service. This would constitute a reduction in 
grade prohibited under Section 14, supra, without a 30 
day notice which it is admitted that the appellant did 
not receive. * 

See the case of People ex rel Tims v. Bingham, 
166 N.Y. S. 28, 29. 

No decided case of involving federal employees in the 
exact situation as this appellant has been found. The 
nearest case on the facts is one arising under the civil 
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service laws of the State of California. In the case of 
English v. Longbeach, 35 Cal. 2d 155, 217 PAC. 2d 22, 
18 ALE 2d, 547, the Municipal Civil Service Board of 
the City of Longbeach sustained the dismissal of a pa¬ 
trolman on the grounds that he was physically unable to 
perform his duties. In reaching this decision, the board 
considered medical evidence taken by some of its mem¬ 
bers outside the hearing and in the absence of the patrol¬ 
man, and his attorney. The patrolman obtained a writ 
of mandate annulling the boards order and compelling 
his reinstatement. Supreme Court of California held 
that the patrolman had been denied a fair hearing be¬ 
cause the order of the board was based upon evidence 
taken outside the hearing and in the absence of the 
patrolman and his attorney. 

There is a long line of decisions reported in 13 ALE 
2d at page 552 and 555 which hold that administrative 
boards cannot withhold evidence and make decisions on 
the evidence so obtained. 

The involuntary retirement of the appellant in this 
cause upon secret evidence and without any hearing con¬ 
stitutes a procedural defect upon which the District Court 
below should have granted relief, and this would appear 
to be true even though the involuntary discharge of the 
appellant does not fall within Section 14 of the Veterans 
Preference Act or Title 5 TJ.S.C. 652 of the IT. S. Code. 
Congress clearly never intended that any government 
employee should be discharged upon secret evidence and 
without a hearing, and this is evidenced by the very fact 
of the passage of the Section 14, supra and the pro¬ 
visions of Title 5 TJ.S.C. 652. Furthermore, the Civil 
Service Commission by its own rules gave the appellant 
the right to appeal which is a concession upon their 
part that he was entitled to a hearing, and having once 
obtained that right he was entitled to a fair and honest 
hearing and to know the evidence against him so that 
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he could properly refute it. It is unbelievable that an 
employee of the United States who had acquired a per¬ 
manent status and also a preferential right of employ¬ 
ment should, upon the basis of secret evidence, be in¬ 
voluntarily retired. In this case you have an employee 
who was involuntarily retired at the age of 31 years. 
He was mentally and physically fit for his job position. 
No charges were ever filed against him. He cannot 
hazard a guess as to the reason for his involuntary re¬ 
tirement except perhaps the desire of some of his su¬ 
periors to replace him with employees of their own 
choosing knowing that they had no grounds upon which 
they could sustain charges against him they obviously 
asked for his involuntary retirement as the easiest and 
best way to replace him. It was a shameful action on 
the part of the appellant’s superiors, unworthy of men 
competent to fill governmental positions. They knew 
the method how they could get rid of him wtihout letting 
him know the evidence against him. They took that 
method and so far have been successful If honest and 
efficient employees of the United States can be displaced 
in the manner in which this appellant was, it would de¬ 
stroy all morale of the government workers and violate 
the traditions of America that every man is entitled to 
honest and just treatment. 

CONCLUSION 

For reasons herein stated the judgment of the court 
below should be reversed and this cause remanded to the 
lower court to proceed in accordance with instructions 
of this court. 

Claude L. Dawsou 
Attorney for the Appellant 
1012 - 14th Street, N. W. 
Washington 5, D. C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
JOHN J. MURPHY, 

Plaintiff 

v. 

CHARLES E. WILSON, et aL, 
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Civil Action No. 4006-54 

Washington, D. C. 
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Before Jadge MATTHEW F. McGUTRE at 10 a-m. 
today. 

Appearances: 

For plaintiff: 

Mr. CLAUDE L. DAWSON 

For defendant: 

Mr. FRANK H. STRICKLER 

18 Proceedings 

• • • • 

THE COURT: Mr. Dawson, the gist of this com¬ 
plaint is that this individnal was involantarily retired 
from his Civil Service position, withont being given the 
charges in writing and specifically in detail so that he 
might possibly meet them? Is that it? 

MR. DAWSON: Yes, Yoar Honor; that is snbstm- 
tially it, except that he doesn’t know to this day. He 
wasn’t given any hearing at all in the matter, at any time 
or at any stage of the proceedings. The first thing he 
knew was that “we are going to retire you. Please sign 
this application blank.” He never got any hearing and 
he doesn’t know why he is being retired. And even on 
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appeal they refused him the right of any hearing at all 
He doesn’t know what the evidence was against him at 
that time, and we are contending the whole proceedings 
are null and void because he wasn’t given an opportunity 
to know what charges, if any, were filed against him or 
what was the basis or the reason for his retirement from 
Government service. And they have refused to give us 
any medical reports. They have refused to disclose to 
us any evidence whatever against him. 

THE COURT: You contend the statute was not com¬ 
plied with? 

MR. DAWSON: I contend there was a procedu- 
19 ral defect here and that the statute was not com¬ 
plied with. 

I might say further, and in deference to my opponent, 
that at the time he filed the answer in this case he did 
not have the records of the War Department or the rec¬ 
ords, as I understand, of the Civil Service Commission. 
Therefore he denied that the plaintiff was ever in Gov¬ 
ernment service, as alleged in paragraph 8 of our com¬ 
plaint I think, if he has the records now, it will prob¬ 
ably expedite this case if he would now stipulate that 
he was in the service; that he was a veteran, and so on 
and so forth. 

MR. STRICKLER: We have no problem with that, 
Your Honor. We have made our records available to the 
Commissioner and he has been through all of them. 

THE COURT: What is the factual situation? Was 
he given notice of the charges in detail, as the statute 
requires, and in writing, against him? 

MR. STRICKLER: Your Honor, we have two stat¬ 
utes, the retirement statute and the Veterans Preference 
Act. Practically the whole question to be decided by this 
Court is whether the Veterans Preference Act applies to 
an involuntary retirement 
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< 


THE COURT: Then let me interrupt you, if I may. 

Then the fact presumably is that he was not given spe¬ 
cific notice of the charges against him, because they were * 

not proceeding under the Veterans Preference Act 

20 but were proceeding under what you call the Be- 

tirement Act. Is that right? 4 

MB. STBICKLEB: Very true, Your Honor. 

THE COUBT: And am I to conclude that under the 
Betirement Act the situation is different from the stand- < 

point of the law, that you don’t have to indicate to the 4 

individual the why and wherefore? 

MB. STBICKLEB: I think that is exactly correct, 

Your Honor, as the act states. There is no procedure 
set up to be followed. 

THE COUBT: Then there is only a question of law, * 

Mr. Dawson? 

MB. DAWSON: It is only a question of law, in that * 

we are claiming, first, the benefit of the Veterans Prefer¬ 
ence Act; and secondly we are contending that we are * 

still entitled, under the Betirement Act, to know what 
evidence is against us so we will have a fair hearing. 

THE COUBT: Precisely. The Government’s position 
is this: The facts as alleged are true. The Government 
takes the position, however, that under the Betirement 
Act nothing of the character you indicate should have * 

taken place, should have taken place. 

MB. DAWSON: That is correct. 

THE COUBT: Your position is that either under A 

the Betirement Act or the Veterans Preference Act the 

man should have been given notice. < 

21 MB. DAWSON: That he should have been 
given notice and he should have been given an 

opportunity to examine the evidence against him A 
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THE COUBT: All right. I will hear you. I don’t 
need the plaintiff here. 

MB. DAWSON: Then in view of the opening state¬ 
ment of the defendants in this cause, the plaintiff moves 
for judgment on the opening statement of the defendants’ 
counsel in this case. 

THE COUBT: Let us get the record straight. There 
is only one question before me. The facts are admitted. 
The only question before me is one of law. In other 
words, did the Government proceed in the fashion indi¬ 
cated according to law. You take the position it did not. 
So I will hear you on the law. 

• • • • 

THE COUBT: Let me reorient you gentlemen. There 
is only one question involved in this case, and that is a 
question of law. The facts are admitted. This man was 
examined by physicians appointed by the Civil Service 
Commission and he was retired. And the position of the 
Government, as I understand it, is that the Veterans’ Pref¬ 
erence Act does not apply; it is the Betirement Act that 
does apply; and therefore, in the circumstances, the only 
question involved is whether or not the Veterans’ Prefer¬ 
ence Act gives him any rights. And if the Veterans’ Pref¬ 
erence Act does not give him any rights, then the only 
rights he has are those under the Betirement Act; and 
the Betirement Act presumably, from what has been said 
here, is governed by the decision of Judge Matthews in 
the Sawyer case which went to the Court of Appeals and 
was affirmed and petition for certiorari was denied. 

Mr. Dawson takes the further position that there is 
something in the Peters case. I don’t know whether this 
is the Doctor Peters or not. 

But I want to make it emphatically clear, there is only 
one question in this case, and that is a question of law; 
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and that is the only thing that appears of record and that 
is the only thing that should be on the record. 

3 MB. STRICKLER: If Your Honor please, Mr. 

Dawson has stated that if it is found that the Vet¬ 
erans’ Preference Act does not apply, that he says then 
the Retirement Act was not complied with. 

THE COURT: As I understand it, the Retirement 
Act was complied with. However, you take the position 
that under the Retirement Act, if not explicit, it is im¬ 
plicit in its terms that there should be a full hearing 
below with an opportunity to be heard. That is the point 
you make. 

MR. DAWSON: That is right, Your Honor. That is 
our position, exactly. 

MR. STRICKLER: If that is the only challenge of 
the Retirement Act— 

THE COURT: That is the only challenge of the Re¬ 
tirement Act, as I understand it; and I want it em¬ 
phatically on the record, gentlemen, your agreement that 
that is it. 

MR. DAWSON: That is it, Your Honor. Your Honor 
has diagnosed the case very well. 

THE COURT: I don’t know about diagnosing it. I 
am more concerned with the prognosis. 

• • • • 
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Suit for a Preliminary Mandatory Injunction to Restore 
the Plaintiff, a Veteran Preference Eligible, to His Gov¬ 
ernmental Position From Which He Has Been Wrong¬ 
fully Discharged; For a Permanent Injunction; For a 
Declaratory Judgment Fixing and Determining the Plain¬ 
tiff’s Rights as a Veteran Preference Eligible in Govern¬ 
mental Employment, and for Such Other and Further 
Relief That to the Court May Appear to Be Equitable 
and Proper. 

The plaintiff for his canse of action complains of the 
defendants and alleges: 

L That the plaintiff is a citizen of the United States, 
and a resident of the State of New York, and that the 
amount in controversy in this action exceeds the sum of 
Three Thousand Dollars ($3,000.00) exclusive of interest 
and costs. 

2. That the said defendant, Charles E. Wilson, is the 
duly appointed, acting and qualified Secretary of Defense 
of the United States and is sued in that capacity 
only. 

5 3. That the said defendant, Robert T. Stevens, 

is the duly appointed, acting and qualified Secre¬ 
tary of the Army of the United States and is sued in 
that capacity only. 

4. That the said defendants, Philip Young, George M. 
Moore and Frederick J. Lawton, are the duly appointed, 
acting and qualified members of the United States Civil 
Service, and constitute the sole membership of said Com¬ 
mission, and that the defendant, Philip Young, is the 
President of the said Commission, and the defendants, 
George M. Moore and Frederick J. Lawton, are members 
thereof, and they are sued only in their official capacity. 
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5. That the said defendants, Charles E. Wilson and 
Robert T. Stevens, in their official capacities have nnder 
their control and supervision all of the employees of the 
United States coming under the jurisdiction of the De¬ 
partment of the Army, and particularly the employees of 
the United States at the Brooklyn Army Base, otherwise 
known as the New York Port of Embarkation where this 
plaintiff was employed as hereinafter alleged. 

6. That the defendants, Philip Young, George M. 
Moore, and Frederick J. Lawton, in their official capacities 
as members of the United States Civil Service Commis¬ 
sion, are charged by law with the administration of the 
acts of Congress known generally as the Civil Service 
laws of the United States, and relating to the qualifica¬ 
tions, classifications, retention, and retirement of civilian 
personnel of the United States commonly known as Civil 
Service employees. 

7. That said defendants, Charles E. Wilson and Rob¬ 
ert T. Stevens, in their official capacitites, do not have an 
absolute discretion in the matter of employment, reten¬ 
tion and retirement of civilian personnel of the United 
States under their jurisdiction, but at all times are sub¬ 
ject to the laws of the United States commonly known as 
Civil Service laws, the lawful regulations issued there¬ 
under, and the Executive Orders of the President of the 
United States relating to civilian employees of the United 

States. That the said defendants are also subject to 
6 the provisions of the Veterans Preference Act of 
June 27, 1944 relating to preference in employment 
of honorably discharged soldiers, sailors and marines of 
the United States, and others in the civilian employment 
of the United States. 

8. Plaintiff alleges that he enlisted in the United 
States Army on March 17, 1943 and thereafter served con¬ 
tinuously until the date of his honorable discharge on June 


23, 1945. That having previously qualified in accordance 
with the rules of the U. S. Civil Service Commission, he 
entered the employment of the United States as a civilian 
employee at the Brooklyn Army Base on December 31, 
1948. That he satisfactorily finished his probationary 
period of one year, and on December 31, 1949 acquired a 
permanent civil service status. Plaintiff further alleges 
that on August 20, 1950 he was promoted to a Records 
Administration Clerk, GS-3 at an annual salary of 
$2650.00, and that he was again promoted on April 29, 
1951 to a Traffic Clerk, GS-4 at a salary of $2875.00 per 
annum. That on December 9, 1951 he was reassigned to 
a Timekeeper (‘Contract Labor) with a salary of $3175.00 
per annum. That on February 28, 1954 his job position 
was classified as Time and Activity Clerk (Contract Serv¬ 
ices) at a salary of $3335.00 per annum, and that he con¬ 
tinued in this job position until he was relieved of his 
duty on April 9, 1954. 

9. Plaintiff further alleges that on May 7, 1954 he re¬ 
ceived a notification from one Frank Wachs, Acting Chief 
of Civilian Personnel Division, at the New York Port of 
Embarkation where this plaintiff was employed, that it 
had been determined that he was not fit for duty in his 
position of Time and Activity Clerk (Contract Services), 
GS-4, and there was enclosed with this communication a 
statement from 2801 application for retirement for com¬ 
pletion and signature, and the plaintiff was requested to 
complete the form so that he might be retired from gov¬ 
ernment service. 

10. Plaintiff alleges that upon receipt of the letter 
referred to in paragraph 9 of this complaint he did not 
comply with the request of the said Wachs to execute 

the form for his retirement from government serv- 
7 ice, and that he had never executed any form for 

retirement from government service, or in any way 
requested retirement from the United States. Plaintiff 
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alleges that nevertheless the said officials where he was 
employed wrongfully requested the Civil Service Com¬ 
mission to retire him from governmental service upon 
the grounds that he was totally disabled for useful and 
efficient service in his position and grade and should be 
retired on annuity. 

11. Plaintiff further alleges that despite the fact that 
he did not request his retirement, the Civil Service Com¬ 
mission, at the instance and request of the superiors of 
the plaintiff, acted upon their application to retire him 
from governmental service and that the plaintiff was re¬ 
tired upon an alleged finding of one Jack Goldberg, Chief 
of Claims Section, Retirement Division, U. S. Civil Service 
Commission rendered on June 8, 1954. Plaintiff further 
alleges that he immediately appealed the decision of the 
said Goldberg to the Board of Appeals & Review, U. S. 
Civil Service Commission, and on August 17,1954, through 
his counsel, demanded that he be given an opportunity 
to examine any medical evidence of record in his file be¬ 
fore the said Board of Appeals & Review or to examine 
other evidence in the file. Plaintiff alleges that he was 
given given no opportunity to review any of the evidence 
in the file which was the basis of his alleged retirement, 
that he was refused a hearing before all of the boards of 
the Civil Service Commission, and the decision which re¬ 
sulted in his being retired for annuity was based upon 
evidence of which he had no knowledge or no opportunity 
to refute and that the action of the said defendants, as 
constitute the Civil Service Commission, was arbitrary, 
capricious and clearly contrary to law in that the plain¬ 
tiff was given no hearing or no opportunity whatsoever 
to rebut evidence in the case. All of the proceedings of 
the Civil Service Commission relating to the alleged re¬ 
tirement of the plaintiff were void and of no legal effect 
and that the plaintiff has never been legally retired from 
his governmental position. 
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12. That the plaintiff is a veteran preference eligible, 

as that term is defined under Section 2 of the Veterans 
Preference Act of June 27, 1944. (5 USC 851) That 

he is entitled to all rights, benefits and provisions 
8 as such veteran preference eligible and particu¬ 
larly provisions of Section 14 of said Act (5 USC 
863) which among other things provides that he cannot 
be separated from his government position except in ac¬ 
cordance with the provisions of that section, and that 
there has never been served upon the plaintiff any state¬ 
ment showing cause for his retirement for disability. 
Plaintiff further alleges that he was born on November 
22, 1922 and that at the time he was allegedly retired 
from government service on account of disability he was 
31 years of age, and that the plaintiff alleges that he 
was, on the date of his retirement and at all times since, 
physically and mentally qualified to perform each and 
every duty imposed upon him as a GS-4 Time and Activ¬ 
ity Clerk (Contract Services). 

13. That the plaintiff has exhausted all administrative 
rights of appeal that he has, and that unless this Court 
grants relief prayed for, the plaintiff will be without re¬ 
lief. That plaintiff has no adequate speedy remedy at 
law. That a preliminary injunction should issue to re¬ 
store the plaintiff to his proper position and grade in 
governmental service from which he has been illegally 
removed. 

WHEREFORE, plaintiff prays: 

1. That due process issue from this Court directing 
each of the defendants to appear and answer this bill of 
complaint. 

2. That the Court issue a preliminary mandatory in¬ 
junction directing the said defendants to restore the 
plaintiff to the position and grade of Time & Activity 
Clerk GS-4 (Contract Services) in the New York Port 





of Embarkation as of the date of his wrongful retire¬ 
ment, and that on a final hearing that the injunction be 
made permanent. 

3. That the Court set aside and hold for naught the 
proceedings instituted for retirement of the plaintiff as a 
civil service employee and that the Court enter a declara¬ 
tory judgment decreeing and declaring that all such pro¬ 
ceedings in reference to the retirement of the said plain¬ 
tiff are void and of no legal effect. 

9 4. That the plaintiff have such other and further 

relief as to the Court may appear to be equitable 
and just. 

/s/ John J. Murphy 
John J. Murphy 

/s/ Claude L. Dawson 

Claude L. Dawson, Attorney for 
the Plaintiff, 1012 - 14th St, N.W., 

Washington, D. C. 
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10 Filed Dee 6 1954 Harry M- Hull, Clerk 

Answer 

Defendants admit the allegations contained in para¬ 
graphs 2, 3, 4, 5, 6, and 7. As to the allegations contained 
in the remaining paragraphs, defendants aver that they 
are without information sufficient to form a belief as to 
their truth or falsity and demand strict proof by the 
plaintiff of each such allegation. 

/s/ Leo A. Rover 
LEO A. ROVER 
United States Attorney 

/s/ Oliver Gasch 

OLIVER GASCH 
Assistant United States 
Attorney 

/s/ Frank H. Strickler 

FRANK H. STRICKLER 
Assistant United States 
Attorney 

/s/ Joseph M. F. Ryan, Jr. 
JOSEPH M. F. RYAN, JR. 
Assistant United States 
Attorney 

• • • • 

11 Filed Jun 23 1955 Harry M. Hull, Clerk 

Order 

This cause having come on for trial, and the parties 
hereto having stipulated that there were no disputed 
issues of fact and that only two legal issues were posed, 
and the Court being of the opinion that the Veterans 
Preference Act is inapplicable to involuntary retirements 
under the Civil Service Retirement Act and that the Civil 
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Service Retirement Act does not require a hearing or 
the disclosure of the medical evidence, it is by the Court 
this 23d day of June, 1955, 

ORDERED, That judgment be and it is hereby entered 
in favor of defendants, together with the costs of this 
action. 

/s/ Matthew F. McGuire 
JUDGE 

• • • • 

12 Filed Jul 18 1955 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 18th day of July, 1955, that 
John J. Murphy hereby appeals to the United States 
Court of Appeals for the District of Columfia from the 
judgment of this Court entered on the 23rd day of June, 
1955 in favor of said defendants, against said plaintiff. 

/s/ Claude L. Dawson 
Claude L. Dawson 
Attorney for Plaintiff 
1012 - 14th Street, N. W. 
Washington, 5, D. C. 

• • • • 

13 Filed Aug 10 1955 Harry M. Hull, Clerk 

Order Substituting Party Defendant 

The motion of the plaintiff to substitute Wilber M. 
Brucker, as Secretary of the Army, in lieu and in place 
of Robert T. Stevens formerly Secretary of the Army, 
coming on before the Court and it appearing that there 
is good cause for continuing this action, it is this 10th 
day of August, 1955, 

ORDERED, that Wilber M. Brucker, as Secretary of 
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the Army, be, and he is hereby, substituted as a party 
defendant in this action in lieu and in place of Robert T. 
Stevens formerly Secretary of the Army. 

/s/ Bumita Shelton Matthews 
District Judge 

No Objection: 

/s/ Rufus E. Stetson, Jr. 

Asst U. S. Atty. 
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COUNTERSTATEMBNT OP QUESTIONS PRESENTED 

In appellees’ opinion, the questions presented are: 

1. Whethej* the District Court properly held that the 
Veterans’ Preference Act is inapplicable to involuntary 
retirements under the Civil Service Retirement Act. 

2. Whether the District Court properly held that the 
Civil Service Retirement Act does not require a hearing or 
the disclosure of medical evidence. 
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tSntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,905 

John J. Murphy, appellant 


v. 

Charles E. Wilson, Secretary of Defense, et al., appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

Briefly, this case involves a veteran employed by the De¬ 
partment of the Army as a Time and Activity Clerk (Con¬ 
tract Services). He began his employment in December 
1948. Following a medical examination, his retirement for 
disability was requested by the Army and approved by the 
Civil Service Commission. Appellant was advised accord¬ 
ingly, and his retirement was made effective as of Septem¬ 
ber 3, 1954. 

The case came on for trial in the District Court after the 
filing of the complaint and answer. After the opening state¬ 
ments by counsel, the case was submitted to the District 
Court on the basis of an oral stipulation that there were no 
disputed issues of fact and that only two legal issues were 
posed, namely: whether the Veterans’ Preference Act was 
applicable to involuntary retirements under the Civil Serv- 
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ice Retirement Act and whether the Civil Service Retire¬ 
ment Act required a hearing or the disclosure of medical 
evidence (J.A. 13A, 2A-6A). The District Court held that 
the Veterans’ Preference Act was inapplicable and that 
the Civil Service Retirement Act does not require a hearing 
or the disclosure of medical evidence (J.A. 13A). 

STATUTES AND REGULATIONS INVOLVED 

1. The pertinent provisions of the Civil Service Retire¬ 
ment Act of 1920, as amended, 5 U.S.C. § 691 el seq. (1952), 
provide as follows: 

§ 709. Powers and duties of Civil Service Commission. 

For the purpose of administration, except as other¬ 
wise provided herein, the Civil Service Commission is 
hereby authorized and directed to perform, or cause 
to be performed, any and all acts and to make such 
rules and regulations as may be necessary and proper 
for the purpose of carrying the provisions of this Act 
into full force and effect. 

§ 710. Retirement for disability; employees entitled to; 
application; medical examination; time limi¬ 
tation. 

Any officer or employee to whom this Act applies who 
shall have served for a total period of not less than five 
years computed as provided in section 707 of this title, 
and who, before meeting the age and service require¬ 
ments for retirement under section 691(a) of this title, 
becomes totally disabled for useful and efficient service 
in the grade or class of position occupied by the officer 
or employee, by reason of disease or injury not due to 
vicious habits, intemperance, or willful misconduct on 
the part of the officer or employee, shall upon his own 
application or upon the request or order of the head of 
the department, branch, or independent office concerned, 
be retired on an annuity computed in accordance with 
the provisions of section 698 of this title: Provided, 
That proof of freedom from vicious habits, intemper- 
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ance, or willful misconduct for a period of more than 
five years next prior to becoming so disabled for useful 
and efficient service, shall not be required in any case. 
No officer or employee shall be retired under the pro¬ 
visions of this section unless examined by a medical 
officer of the United States, or a duly qualified physi¬ 
cian or surgeon, or board of physicians or surgeons, 
designated by the Civil Service Commission for that 
purpose, and found to be disabled in the degree and in 
the manner specified herein. No claim shall be allowed 
under the provisions of this section unless the applica¬ 
tion for retirement shall have been executed prior to 
the applicant’s separation from the service or within 
six months thereafter. The time limitation for execu¬ 
tion of claims for retirement under the terms of this 
section may be waived by the Civil Service Commis¬ 
sion in case of an officer or employee who at the date of 
separation from service or within six months thereafter 
is receiving hospital treatment, but the application in 
such case must be filed with the Civil Service Commis¬ 
sion not later than six months after the termination of 
such hospitalization; in the case of any such person 
heretofore separated from service application may be 
filed within six months after the effective date of this 
act. Such time limitation may similarly be waived in 
the case of an officer or employee who at the date of 
separation from service or within six months thereafter 
is mentally incompetent, but the application in such case 
must be filed with the Civil Service Commission within 
one year from the date of restoration of such person to 
competency or the appointment of a fiduciary whichever 
is the earlier. Such time limitation may also be waived 
in the case of an officer or employee whose disabling 
condition is essentially chronic, deteriorative, or pro¬ 
gressive in nature and can reasonably be assumed to 
have existed at date of separation, but the application 
in such case must be filed with the Civil Service Com¬ 
mission within one year after the date of separation; in 
the case of any such person heretofore separated from 
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service, application may be filed within six months 
after August 8, 1949. 

§ 711. Same; medical examination, restoration to serv¬ 
ice. 

Every annuitant retired under the provisions of this 
section unless the disability for which retired be perma¬ 
nent in character, shall at the expiration of one year 
from the date of such retirement and annually there¬ 
after, until reaching age sixty, be examined under the 
direction of the Civil Service Commission by a medical 
officer of the United States, or a duly qualified physi¬ 
cian or surgeon, or board of physicians or surgeons 
designated by the Civil Service Commission for that 
purpose, in order to ascertain the nature and degree of 
the annuitant’s disability, if any. If an annuitant shall 
recover before reaching age sixty and be restored to an 
earning capacity which would permit him to be ap¬ 
pointed to some appropriate position fairly comparable 
in compensation to the position occupied at the time 
of retirement, payment of the annuity shall be contin¬ 
ued temporarily to afford the annuitant opportunity to 
seek such available position, but not in any case exceed¬ 
ing one year from the date of the medical examination 
showing such recovery. Should the annuitant fail to 
appear for examination as required under this section, 
payment of the annuity shall be suspended until con¬ 
tinuance of the disability shall have been satisfactorily 
established. The Civil Service Commission may order 
or direct at any time such medical or other examination 
as it shall deem necessary to determine the facts rel¬ 
ative to the nature and degree of disability of any officer 
or employee retired on an annuity under this section. 

2. Section 14 of the Veterans’ Preference Act, as amended, 
5 U. S. C. § 863 (1952), provides: 

Notice of discharge, suspension, furlough, or reduc¬ 
tion in rank.—No permanent or indefinite preference 
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eligible, who has completed a probationary or trial 
period employed in the civil service, or in any establish¬ 
ment, agency, bureau, administration, project, or de¬ 
partment, hereinbefore referred to shall be discharged, 
suspended for more than thirty days, furloughed with¬ 
out pay, reduced in rank or compensation, or debarred 
for future appointment except for such cause as will 
promote the efficiency of the service and for reasons 
given in writing, and the person whose discharge, sus¬ 
pension for more than thirty days, furlough without 
pay, or reduction in rank or compensation is sought 
shall have at least thirty days’ advance written notice 
(except where there is reasonable cause to believe the 
employee to be guilty of a crime for which a sentence 
of imprisonment can be imposed), standing any and 
all reasons, specifically and in detail, for any such pro¬ 
posed action; such preference eligible shall be allowed 
a reasonable time for answering the same personally 
and in writing, and for furnishing affidavits in sup¬ 
port of such answer, and shall have the right to appeal 
to the Civil Service Commission from an adverse 
decision of the administrative officer so acting, such 
appeal to be made in writing within a reasonable length 
of time after the date of receipt of notice of such ad¬ 
verse decision: Provided, That such preference eligible 
shall have the right to make a personal appearance, 
or an appearance through a designated representative, 
in accordance with such reasonable rules and regula¬ 
tions as may be issued by the Civil Service Commis¬ 
sion; after investigation and consideration of the 
evidence submitted, the Civil Service Commission shall 
submit its findings and recommendations to the proper 
administrative officer and shall send copies of the same 
to the appellant or to his designated representative, 
and it shall be mandatory for such administrative 
officer to take such corrective action as the Commis¬ 
sion finally recommends: Provided further, That the 
Civil Service Commission may declare any such pref¬ 
erence eligible who may have been dismissed ot fur- 
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loughed without pay to be eligible for the provisions 
of section 15 hereof. 

3. The pertinent provisions of the Civil Service Commission 
Retirement Regulations, 5 CF.R. Part 29 (1949 ed.), provide 
as follows: 

§ 29.11 Disclosure of information. 

(a)(1) Files, records, reports, and other papers and 
documents pertaining to any claim filed with the Civil 
Service Commission, whether pending or adjudicated, 
will be deemed confidential and privileged, and no 
disclosure thereof will be made except as provided 
herein. 

(2) Disclosure of information from the files, records, 
reports, and other papers and documents shall be made 
to a claimant or to his duly authorized representative 
in matters concerning himself alone when such dis¬ 
closure would not be injurious to the physical or 
mental health of the claimant or he regard as a breach 
of confidence. 

Determination as to when disclosure of information 
would be injurious to the physical or mental welfare of 
a claimant will be made by the Medical Division. 

* * * * * 

§ 29.15 Appeals. 

(a) An appeal may be taken to the Civil Service 
Commission, from the final action or order of the 
Retirement Division affecting the rights or interest 
of any person or of the United States under the civil- 
service retirement law, except as provided in this 
section. 

(b) Appeals must be filed by a claimant or a duly 
accredited representative, but no appeal shall lie to 
the Commission’s Board of Appeals and Review until 
action has been completed by the Retirement Division. 
An appeal taken in behalf of a claimant by or through 


7 


a representative who is not recognized by the Com¬ 
mission, or whose recognition has been cancelled, shall 
not be entertained. 

***** 

(d) Each appeal shall show the name and post- 
office address of appellant, his retirement claim num¬ 
ber, the date and substance of the action from which 
the appeal is taken, and full reasons for the appeal. 

***** 

(f) The mandate of the decision by the Board of 
Appeals and Review shall be carried into effect within 
60 days from the date of the receipt of notice of the 
decision by the Retirement Division (except as here¬ 
inafter provided), unless the decision shall sooner be 
recalled. A proper explanation of the decision ren¬ 
dered shall be mailed to the appellant and/or his duly 
authorized representative by the Board of Appeals 
and Review. 

SUMMARY OF ARGUMENT 

The District Court properly held, in agreement with the 
Civil Service Commission, that the Civil Service Retire¬ 
ment Act is exclusively applicable to involuntary retire¬ 
ments from the federal service. Section 14 of the Veterans’ 
Preference Act is inapplicable to such proceedings since 
retirement under an annuity is not a removal for “cause”, 
or a “discharge”, “suspension”, “furlough”, or “reduc¬ 
tion in rank or compensation” as those terms are used in 
the Veterans’ Preference Act. Involuntary retirement 
simply is the consequence of a determination that an 
employee’s physical or mental condition renders him 
“totally disabled for useful and efficient service. . . .” 
Under the Retirement Act, this determination is made on 
the basis of a medical examination. In terms the Retire¬ 
ment Act does not require an adversary hearing or the 
disclosure of medical evidence, and no reason appears for 
compelling such a construction. The prescribed procedures 
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are appropriate for determining medical disability and do 
not offend the due process clause of the Fifth Amendment 
to the Constitution. 

ARGUMENT 

I 

Appellant’s Involuntary Retirement From Government Service 
Was Made in Accordance with Applicable Statutory and Regu¬ 
latory Procedures and Therefore Was Valid 

Introduction 

This Court has recognized that review of cases involving 
personnel actions by the Executive department “is nar¬ 
rowly limited by the absence of express statutory provision 
therefor”. Mulligan v. Andrew's, 93 U. S. App. D. C. 375, 
378, 211 F. 2d 28 (1954). In cases involving questions of 
statutory interpretation, the Court has emphasized the 
primary role of the Civil Service Commission in carrying 
out the employment policies of Congress and the Executive. 
In Hammond v. Hull, 76 U. S. App. D. C. 301, 303, 131 F. 2d 
23 (1942), cert . denied, 318 U. S. 777, the Court declared that 
“When the performance of official duty requires an inter¬ 
pretation of the law which governs that performance, the 
interpretation placed by the officer upon the law will not be 
interfered with, certainly, unless it is clearly wrong and the 
official action arbitrary and capricious.” Similarly, in 
Carter v. Forrestal, 85 U. S. App. D. C. 53, 55, 175 F. 2d 364 
(1949), cert, denied, 338 U. S. 832, the Court stated that a 
regulation adopted by the head of an executive department 
for the conduct of his employees “ ‘should not be disre¬ 
garded or annuled unless, in the judgment of the Court, it 
is plainly and palpably inconsistent with the law.’ ” 1 And 
finally, in the same tenor, this Court recently said in Wash¬ 
ington v. Summerfield, — U. S. App. D. C. —, — F. 2d — 
(No. 12644, decided November 23, 1955), and Thomas v. 
Ward, — IJ. S. App. D. C. —, 225 F. 2d 953 (1955), that “an 
administrative ruling or a question of law would be accepted 
if reasonable, unless there were ‘compelling considerations 
to the contrary.’ ” 


1 Quoting from Boske v. Comingore, 177 U. S. 459, 470 (1900). 
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The District Court in this case upheld the Civil Service 
Commission’s decision that the Veterans’ Preference Act 
is inapplicable to retirements under the Civil Service Re¬ 
tirement Act and that the Retirement Act does not require 
a hearing or the disclosure of medical evidence. * 4 Such has 
been the administrative practice, with which, in the absence 
of a misconstruction of the governing statutes, we should 
not interfere.” Washington v. Summer field, supra. This 
appears to have been the view of the Court when these issues 
were previously before it. Sawyer v. Stevens, 95 U. S. 
App. D. C. 267, 221 F. 2d 822 (1954) cert, denied, 348 U. S. 
959. 2 Appellees will show that this interpretation is reason¬ 
able and not plainly and palpably inconsistent with the 
applicable laws. 

A. The Veterans’ Preference Act Is Inapplicable to In¬ 
voluntary Retirement Under the Civil Service Retire¬ 
ment Act 

Section 14 of the Veterans’ Preference Act, 5 U. S. C. 
§863 (1952), has no relation to retirements from Govern¬ 
ment service. The proceedings described there obviously 
relate to disciplinary actions. The action taken must be for 
“cause”. The proceedings are initiated by the filing of a 
notice of a proposed action, indicating that some dereliction 
in the performance of the employees duties is involved. At 
the conclusion of the proceedings, if the charges are found 
to be sustained, a sanction is imposed ranging from dis¬ 
charge or suspension to a reduction in rank or compensation. 

This Court in Flanagan v. Young, — U. S. App. D. C. —, 
— F. 2d — (No. 12288, decided December 22,1955), recently 
recognized the disciplinary nature of Section 14 proceed¬ 
ings. The Court held that a proceeding under Section 14 
of the Veterans’ Preference Act, like a discharge for for¬ 
bidden political activity under the Hatch Act, “is a dis¬ 
charge for a ‘cause’ resulting from the individual’s ‘be- 

2 The District Court in Sawyer v. Stevens, Civ. Action No. 
3321-51, while critical of the applicable regulations, sustained the 
Commission’s view that the Retirement Act does not require a hear¬ 
ing or the disclosure of medical evidence. On appeal this Court 
affirmed the judgment of the District Court in a per curiam opinion. 


V 
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havior or conduct’ ...” Id., Slip Op. at 6, quoting from 
Laden v. Crosson, 108 F. Supp. 240, 243 (E. D. Pa. 1952). 
Similar recognition of the character of Section 14 proceed¬ 
ings is indicated by numerous other decisions of the Court. 
See e. g., Mulligan v. Andrews, 93 U. S. App. D. C. 375, 211 
F. 2d 28 (1954); Money v. Anderson, 93 U. S. App. D. C. 
130,133-134, 208 F. 2d 34 (1953). 

Placing an employee on an annuity because of his physical 
or mental condition cannot reasonably be compared to “a 
discharge for a ‘cause’ resulting from the individual’s 
‘behavior or conduct’ ...” Flanagan v. Yowng, supra. A 
retirement proceeding, unlike a removal for cause, is in no 
sense disciplinary in character. This principle is estab¬ 
lished by numerous judicial decisions. In Denby v. Berry, 
263 U. S. 29, 36 (1923), which involved the retirement rights 
of a Navy reserve officer, the Supreme Court declared that 
“no form of retirement is a removal by way of punishment.” 
See also, Spencer v. Bullock, 94 U.S. App. D. C. 388, 216 F. 
2d 54 (1954); Retirement Board v. McGovern, 316 Pa. 161, 
174 A. 400 (1934). In Tims v. Bingham, 166 N. Y. S. 28 (Sup. 
Ct. 1906), the court was concerned with whether a period of 
limitations prescribed for dismissals for cause under Sec¬ 
tion 302 of the City charter, applied to “retirement or dis¬ 
missal” for physical or mental disability under Section 354 
of the charter. The court held that the Section 302 limi¬ 
tation was inapplicable to a Section 354 proceeding, making 
the following explanation {Id., 166 N. Y. S. at 29): 

“It is perfectly plain that, although the word ‘dis¬ 
miss ’ is used, in both Sections 302 and 354, it is not used 
in the same sense in both cases. When an officer is dis¬ 
missed in accordance wdth the provisions of Section 302, 
he is peremptorily discharged in disgrace of his con¬ 
viction of misconduct of some sort. His connection with 
the force ceases, and he is in exactly the same position 
so far as any obligation on the part of the city is con¬ 
cerned as if he had never been a member. WFen, 
however, he is ‘retired or dismissed’ under the provi¬ 
sions of Section 354 a very different condition arises. 
He still remains a member of the force to all intents and 
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purposes, except that he is excused from active duty. 
He is not discharged nor removed from office, and he 
continues to draw a salary from the city in the form of 
a pension.” 

Similarly in City of Muncie v. Horlacher, 222 Ind. 302, 53 
N. E. 2d 631 (1944), the court, denying recovery to a munici¬ 
pal employee, held that “The special findings do not show 
that [the plaintiff] was discharged, but show, affirmatively, 
that he was retired from active duty and placed on the pen¬ 
sion roll because of his age and the length of his service on 
the force.’’ Id., 53 N. E. 2d at 633. This case again illus¬ 
trates the clear distinction between a retirement for dis¬ 
ability and a discharge for cause. 

The legislative history of the Veterans’ Preference Act 
does not indicate any intention to have that Act apply to re¬ 
tirements. It is noteworthy, on the other hand, that the 
legislative history of the Retirement Act discloses a Con¬ 
gressional understanding that retirement procedures would 
operate entirely without relation to existing discharge laws 
and regulations. The substance of numerous Congressional 
comments on the purpose of the Retirement law was that it 
would allow a more humane treatment of affected employees 
than would regular procedures requiring their complete 
removal from service. See 59 Cong. Rec. 2501-2502, 2755, 
2846, 3395, 3396 (1920). The debates in Congress clearly 
refute any suggestion that retirement is the equivalent of 
a discharge for cause. 

The language of Section 14 of the Veterans’ Preference 
Act does not refer to retirements. It is clear that an em¬ 
ployee placed on an annuity because of medical disability 
is not “discharged, suspended for more than thirty days, 
furloughed without pay, reduced in rank or compensation, 
or debarred for future appointment . . . for such cause as 
will promote the efficiency of the service . . .’’as those 
terms are used in Section 14 of the Veterans’ Preference 
Act. The distinction basically, as we have indicated above, 
is two fold: (1) an employee is not deemed to “cause” in¬ 
capacity which results from the employee’s physical or 
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mental disability, and (2) an employee is not deemed “dis¬ 
charged” from service when he is excused from active duty 
and paid an annuity because of such disability. It would 
have been an easy matter for Congress to have expressly 
included retirements under Section 14 had it desired the 
procedures of Section 14 to be applicable to such situations. 
Congress evidently determined not to alter the special re¬ 
tirement provisions in adopting general veterans’ legisla¬ 
tion and no reason is suggested for this Court to overturn 
the legislative policy in this regard. 

Assuming arguendo, but certainly not conceding, that the 
Retirement Act and the Veterans’ Preference Act did deal 
with the same subject matter, the provisions of each still 
would operate independently. For even on that assumption, 
the Retirement Act would be special legislation dealing 
solely •with the retirement of Government employees for 
medical disability. On the other hand, the Veterans’ Pref¬ 
erence Act and the Lloyd-LaFollette Act, 5 U. S. C. § 652 
(1952), its counterpart for non-veterans, obviously are gen¬ 
eral laws dealing w T ith the removal of employees for any 
cause. Under the principle that a general law with respect 
to a particular subject matter is construed as amended by 
a special law of limited applicability pertaining to the same 
subject matter, the Retirement Act provisions would con¬ 
tinue to be applicable to medical disability retirements. 
See Myers v. Hollister, 226 U. S. App. D. C. 346, 226 F. 2d 
346 (1955), and cases cited. 

Retirement laws are a well recognized benefit to em¬ 
ployees. Actually, it requires considerable straining to 
conceive of an employee retired on an annuity as one who 
has suffered discharge or lesser punishment for “cause”. 
Appellant’s attempt to equate separation for physical or 
mental disability and a reprisal for misconduct, is entirely 
inconsistent with contemporary attitudes towards physical 
and mental illness. Certainly, there is no more basis for 
construing the Veterans’ Preference Act as a modification 
of the Retirement Act than there was for construing the 
Performance Rating Act, 5 U. S. C. § 2005 (1952), as a 
modification of the Veterans’ Preference Act. Cf. Thomas 
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v. Ward, — U. S. App. D. C. —, 225 F. 2d 93 (1955); Jones 
v. Hobby, — U. S. App. D. C. —, — F. 2d — (No. 12,407*. 
decided May 26, 1955). It is evident that the Veterans’ 
Preference Act and the Retirement Act, like the Veterans’ 
Preference Act and the Performance Rating Act, serve dif¬ 
ferent purposes and functions and that each is independ¬ 
ently operative in its field. 

B. The Retirement Act Contemplates a Determination of 
Disability by Expert Medical Investigation, and No 
Hearing or Disclosure of Medical Evidence Is Re¬ 
quired. 

No provision of the Civil Service Retirement Act re¬ 
quires an adversary hearing or the disclosure of medical 
evidence before retirement of an employee. On the con¬ 
trary, the Act plainly contemplates a determination of 
medical facts by expert examination. As the Supreme 
Court said in a case involving retirement under the Serv¬ 
icemen’s Readjustment Act of 1944, 38 U.S.C. § 693 i (a) 
(1952): “These hearings are not contests; they are in¬ 
quiries concerning disability.” Robertson v. Chambers, 
341 U. S. 37, 39 (1951). 

The plain language of the Act rebuts appellant’s sug¬ 
gestion that the administrative proceeding must be an 
adversary one. The subject of inquiry under the Act is 
whether the employee is “. . . totally disabled for useful 
and efficient service in the grade or position occupied . . . 
by reason of disease or injury not due to vicious habits, 
intemperance, or wilfull misconduct. ...” 5 U.S.C. § 710 
(1952). Section 710 provides for a determination of dis¬ 
ability only after examination by a medical officer of the 
United States or by a physician or surgeon designated by 
the Civil Service Commission. Section 711, in a similar 
vein, provides for annual examinations of “every annuitant 
retired under the provisions of this section unless the dis¬ 
ability for which retired be permanent in character. . . .” 
Section 711 further authorizes the Commission to “order 
or direct at any time such medical or other examination 
as it shall deem necessary to determine the facts relative 
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to the nature and degree of disability of any officer or 
employee retired on an annuity under this section.” These 
provisions clearly authorize the Civil Service Commission 
to rely on the judgment of its own experts in determining 
the facts as to disability. Certainly there was no obligation 
on the part of the Congress to introduce into retirement 
proceedings the often criticized “battle of the experts” 
such as occurs in ordinary litigation. 

The Act expressly authorizes and directs the Commis¬ 
sion “to make such rules and regulations as may be neces¬ 
sary and proper for the purpose of carrying the provisions 
of this Act into full force and effect.” 5 TJ.S.C. § 709 (1952). 
Consistently with the non-adversary character of the pro¬ 
ceeding, and because of the delicate nature of the subject 
involved, the Commission’s regulations provide that “files, 
records, reports, and other papers and documents per¬ 
taining to any claim . . . will be deemed confidential and 
privileged.” 5 C.F.R. § 29.11 (a) (1). However, disclosure 
of information contained in the files is authorized in certain 
circumstances. In accordance with the regulations, dis¬ 
closure may be made “ to a claimant or his duly authorized 
representative in matters concerning himself alone when 
such disclosure would not be injurious to the physical or 
mental health of the claimant or be regarded as a breach 
of confidence.” 5 C.F.R. § 29.11 (a) (2). These regula¬ 
tions certainly do not violate any of the claimant’s rights 
under the Retirement Act since that Act, as has just been 
discussed, contemplates a unilateral determination by the 
Commission of the prerequisite facts. If anything, the 
provision for disclosure under some circumstances is a 
benefit which the Act does not confer, and any inconsistency, 
therefore, is in favor of the employee. 

Appellant apparently contends that the fact that an 
appeal lies from the decision of the Chief of the Civil 
Service Commission Retirement Division to the Board of 
Appeals and Review of the Civil Service Commission shows 
an intention that an adversary hearing and disclosure of 
evidence be required. Such an appeal is of course allowed 
under administrative regulations. The same regulations 



set forth the procedural rules and confidentiality require¬ 
ments which are to be followed in retirement cases. Read¬ 
ing the regulations as a whole, therefore, it is obvious that 
the character of the proceedings and the rules as to con¬ 
fidentiality were not intended to be affected by the pro¬ 
visions for an administrative appeal. 

Appellant’s contention that a quasi-judicial hearing and 
the disclosure of medical evidence is constitutionally re¬ 
quired in retirement cases is based on the assumption that 
appellant has a property right within the Fifth Amend¬ 
ment to continued active employment by the Federal gov¬ 
ernment. 3 This assumption is plainly untenable. “It has 
been held repeatedly and consistently that Government 
employ is not ‘property’ and that in this particular it is 
not a contract.” Bailey v. Richardson, 86 U. S. App. D. C. 
248, 259, 182 F. 2d 46, 57 (1950), affirmed by an equally 
divided Court, 341 U. S. 918, and cases cited. See also 
Scher v. Weeks, U. S. App. D. C. —, — F. 2d — (No. 12827, 
decided January 19, 1956). The Court specifically held in 
the Baaley case that the Government could act upon con¬ 
fidential information in inquiries relating to Government 
employees. Dealing with a discharge case, the Court noted 
that “Never in our history has a Government administra¬ 
tive employee been entitled to a hearing of the quasi-judicial 
type upon his dismissal from Government service.” Ibid . 
In unambiguous language the Court reclared that “In 
terms the due process clause does not apply to the holding 
of a Government office.” Ibid. The Bailey case completely 
refutes appellant’s arguments on this point. 4 

3 Appellant did not directly raise in his complaint or include in 
the stipulation any constitutional issue and he therefore is barred 
from injecting this issue on appeal. United States v. Lynch, 137 
U. S. 280, 285 (1890). Appellees wish it understood that they do 
not waive appellant’s failure to raise properly the constitutional 
issue by their argument on the merits. 

4 The cases relied upon by appellant are not in point. Bailey v. 
Richardson was affirmed by an equally divided Supreme Court on 
the same day the court handed down Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U. S. 123 (1951). Morgan v. United 
States, 304 U. S. 1 (1938) arose under a statute which required a 


Aside from procedural objections, the complaint in this 
case alleged in substance that appellant was retired after 
the Commission found that he was disabled, whereas in 
fact he was physically and mentally qualified to perform 
the duties of his position. By this contention appellant 
sought to attack in the District Court the substantive merit 
of the Commission’s determination of disability. The Dis¬ 
trict Court however, was not available as a forum for 
redetermining appellant’s medical condition. The con¬ 
trolling principle was recently reiterated by the Court in 
a discharge case, Kohlberg v. Gray, 93 U. S. App. D. C. 
97, 98, 207 F. 2d 35 (1953), cert, denied, 346 U. S. 937: 

It is not for us to say whether the Commission’s 
finding is correct; “where action is taken in removing 
from office an employee * * * in accordance with the 
requirements of the statute relating thereto • • • 

a court of law has no jurisdiction to inquire into the 
guilt or innocence of the employee as to the charges 
upon which he was removed.” 5 

The same jurisdictional limitations obviously apply by 
analogy to retirement proceedings. Cf. McCarl v. Miguel, 
62 U. S. App. D. C. 259, 261-262, 66 F. 2d 564 (1933). 
Appellant’s contentions in this case fail because it is clear 
here, as in Sawyer v. Stevens, supra, that he w T as properly 
retired on an annuity in accordance with the procedures 

full hearing and in a proceeding which was quasi-judicial in char¬ 
acter. English v. City of Long Beach, 35 Cal. 2d 155, 217 P. 2d 22, 
24 (1950), similarly, arose under a city charter which required a 
hearing. None of these cases suggests that an adversary hearing is 
a constitutional requirement in retirement cases, or that medical 
reports must be disclosed in such proceedings. Knauff v. Shaugh- 
nessy, 338 U. S. 521 (1950), as appellant recognizes, insofar as it is 
pertinent, supports appellees’ position. 

5 Quoting from Levine v. Farley, 70 U. S. App. D. C. 381, 386, 
107 F. 2d 186, 191 (1940), cert, denied, 308 U. S. 622. See also, 
Carter v. Forrestal, 85 U. S. App. D. C. 53, 54, 175 F. 2d 364 (1949), 
cert, denied, 338 U. S. 832; Levy v. Woods, 84 U. S. App. D. C. 138, 
139, 171 F. 2d 145 (1948); Williams v. Cravens, 93 U. S. App. D. C. 
380, 210 F. 2d 874 (1954), cert, denied, 348 U. S. 819. 


set forth in the Civil Service Retirement Act and regu¬ 
lations of the Civil Service Commission. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Joseph M. F. Ryan, 

Milton Eisenberg, 

Assistant United States Attorneys. 
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Charles E. Wilson, Secretary of Defense, et aL 

Appellees . 


Appeal from the United States District Court 
for the District of Columbia. 


PETITION FOE REHEARING 


The Appellant, John J. Murphy, prays that this Honor¬ 
able Court grant a rehearing in this cause, and that the 
opinion of this Court rendered on July 12, 1956, be set 
aside. 

JURISDICTION 

This petition is filed within fifteen (15) days of the 
date of the opinion by this Court. 


REASONS FOR GRANTING A REHEARING 

This Court held that the Appellant, a permanent civil 
employee and a veteran preference eligible may be in¬ 
voluntarily retired from government service without a 
hearing, and without an opportunity to know the evidence 
against him. 

It is deemed important to advise this Court that for 
many years the United States Civil Service Commission 
has held some sort of a hearing where there was an 
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application for involuntary retirement, and that such an 
employee was permitted to file affidavits, from lay and 
professional witnesses, such as physicians, in support of 
his or her contention that they were mentally and phys¬ 
ically qualified to perform the duties assigned to them. 
In fact, counsel for the Appellant has in some cases 
called before the Board of Appeals & Review medical 
experts on the behalf of the employees to testify, by oral 
testimony, as to their examinations. 

The Appellant was not accorded the usual and cus¬ 
tomary rights given to employees who were involuntarily 
retired. He was entitled under the practice and custom 
set up by the United States Civil Service Commission to 
the same rights granted to others. His request for a 
hearing was denied. It is not believed that the United 
States Civil Service Commission will deny that they have 
given hearings to other employees in like situation as 
this Appellant. This Appellant was not retired because 
he was unable to discharge his duties, but simply because 
his superiors knew they could not get him out of govern¬ 
ment service in any other way. 

WHEREFORE, the Appellant prays that a rehearing 
be granted in this case. 


Claude L. Dawson, 

Attorney for the Appellant, 

1012 - 14th Street, N. W., 
Washington 5, D. C. 

I, Claude L. Dawson, counsel for the Appellant, do 
hereby certify that this petition for rehearing is filed in 
good faith and not for the purposes of delay. 

Claude L. Dawson, 

Attorney for the Appellant. 






